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ISSUES PRESENTED*

1. Is Defendant obligated to reimburse Claimant forotss medical charges he paid
directly to Dr. Bucksbaum?

2. Is Defendant obligated to pay interest and/or gessateferable to its late
payment of Dr. Bucksbaum’s medical charges?

3. Is Defendant obligated to reimburse Claimant fonrmas he paid to an unlicensed
provider who failed to properly bill for or substete the treatment rendered?

4, Does Defendant owe additional mileage reimbursemedatable to Claimant’s
travel for medical treatment causally related ®odompensable work injury?

! Defendant initially sought summary judgment a€laimant’s claim for wage replacement benefits uride
V.S.A. 8650(c) for time spent attending medical@ppments necessitated by his injury. Claimantrias
acknowledged that as he was not employed at thedirthese appointments, he has “no viable losevedajm.”
Therefore, | consider this claim withdrawn.
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EXHIBITS :

Claimant’s Exhibit 1: Letter from Attorney McVeigh Attorney Wright, October 13,
2010

Claimant’s Exhibit 2: Letters from Attorney McVeigtith attached cancelled checks,
statement and Affidavit of Scott Myrick

Defendant’s Exhibit 1: Opinion and Ordéfyrick v. Ormond Bushey & Sar@pinion
No. 31-10WC (October 5, 2010)

Defendant’s Exhibit 2: Dr. Bucksbaum medical bi0§/08/2010 — 07/12/2011

Defendant’s Exhibit 3: Payment spreadsheet

Defendant’s Exhibit 4: Formal hearing referral meamalum, 7/10/13

Defendant’s Exhibit 5: State of Vermont Board ofitGpractic, Default Ordeinn re

Elmer SweetlandDocket No. CH 04-0105, with attached
Specification of Charges

FINDINGS OF FACT :

Considering the evidence in the light most favagdbl Claimant as the non-moving pasge,
e.g., State v. Delang$57 Vt. 247, 252 (1991), | find the following:

1. At all times relevant to these proceedings, Clainneas an employee and Defendant was
his employer as those terms are defined in Verrsdirkers’ Compensation Act.

2. Claimant suffered a compensable work-related injuryNovember 8, 2006. Following a
formal hearing, on October 5, 2010 Defendant wdsred to pay workers’ compensation
benefits accordinglyMyrick v. Ormond Bushey & Sgr@pinion No. 31-10WC
(October 5, 2010).

3. Claimant paid a total of $814.00 for medical treatinprovided by Dr. Bucksbaum on
two occasions — June 8, 2010 and July 8, 2010aedénrdance with Dr. Bucksbaum’s
billing for those dates. Shortly after the deansreferenced above issued, by letter dated
October 13, 2010 he requested that Defendant resaldium for those payments, but
Defendant did not do so.

4. In all, Dr. Bucksbaum billed a total of $3,210.@0 medical treatments rendered
between June 8, 2010 and July 12, 2011. Consisiémthe Commissioner’s October 5,
2010 Opinion and Order, to the extent these treatisneere both causally related to the
work injury and medically necessary, Defendant wlalggated to pay for them.

5. On or about May 10, 2012 Defendant issued paynmetfiei amount of $2,869.06 to Dr.
Bucksbaum for the above dates of service, incluttiegwo dates of service (Jurfe 8
and July 8, 2010) that Claimant previously had plidctly. The difference between the
amount paid and the amounts billed likely represgnéductions taken upon application
of the medical fee schedule, Workers’ CompensdRole 40.



10.

11.

The record does not reflect when Defendant firsgireed the billings upon which its
May 10, 2012 payment to Dr. Bucksbaum was basezith&F Defendant’s identity nor
the identity of its workers’ compensation insuraneerier is reflected on the bills. In
addition, on each of the bills the “No” box is cked in response to the question, “Is
patient’s condition related to employment?”

Defendant has paid Claimant a total of $1,654.32imsbursement for various mileage,
meals and lodging expenses he claimed were daecordance with an interim order
issued by the Department’s specialist on July 0032 The amount paid included
interest and penalties as specified in the intender.

Consistent with the specialist’s interim order, thieage expenses that Defendant paid
were calculated after deducting Claimant’s norneahmute distance to and from his
workplace seeWorkers’ Compensation Rule 12.2000, which at theetof his injury was
70.2 miles. At the time these mileage expenses weurred, Claimant was neither
employed nor receiving temporary total disabilignbfits.

When Claimant began treating with Dr. Bucksbaura,rhileage to and from Dr.
Bucksbaum’s Rutland, Vermont office totaled 80.4esi At some point, Dr.
Bucksbaum relocated his practice from Rutland tankgla The record does not clearly
reflect the mileage to and from Dr. Bucksbaum’s hanffice, though based on the
specialist’s interim order it appears to have heesxcess of 600 miles round-trip.

Claimant underwent chiropractic adjustments withnkl&weetland, an unlicensed
chiropractor, on Novembef"8November 2% and December 1% 2008 and on February
16", 2009. Dr. Sweetland’s chiropractic license poesly had expired on September 30,
2004. Subsequently, the State of Vermont Boai@dlofopractic revoked the license,
effective September 8, 2005, on the grounds thaSaeetland had engaged in
unprofessional conduct. Among the allegations pieckas true in the revocation order
were that he had failed to maintain patient medieabrds, continued to treat patients
after his license lapsed and adjusted animalssiptactice without first obtaining a
veterinary referral.

Claimant paid Dr. Sweetland a total of $180.00tfar treatments rendered on the above
dates, in accordance with a billing statement ledtitMonk’s Place.” Beneath the title
the word “Consultant” appears. Beneath that igthrase, “Common sense solutions to
everyday problems” and beneath that, “Help whenn@ed it.” Aside from the dates of
service, amounts charged and a two-word illegilol@ation, the billing statement does not
reflect either the diagnosis or the specific treatta provided.



CONCLUSIONS OF LAW:

1. In order to prevail on a motion for summary judgméme moving party must show that

there exist no genuine issues of material fact) $hat it is entitled to a judgment in its
favor as a matter of lawSamplid Enterprises, Inc. v. First Vermont Bah&5 Vt. 22, 25
(2996). In ruling on such a motion, the non-movaagty is entitled to the benefit of all
reasonable doubts and inferenc8sate v. Delaneyl 57 Vt. 247, 252 (1991T.0ys, Inc.

v. F.M. Burlington Cqg 155 Vt. 44 (1990). Summary judgment is appmeronly when
the facts in question are clear, undisputed orfuted. State v. Realty of Vermoqrit37

Vit. 425 (1979).

2. Defendant here seeks summary judgment in its fas@o whether it is obligated to
reimburse Claimant for the following expenses:

«  $814.00 for treatment with Dr. Bucksbaum on Jufagd July 8, 2010;

« $180.00 for treatment with Dr. Sweetland from Nobem8", 2008 through
February 18, 2009; and

» Additional mileage for treatment-related travebtad from Dr. Bucksbaum’s
Maine office, representing the amounts deducteah fopcevious reimbursements
in consideration of Claimant’s normal commute dis&ato and from work.

Procedural Issues

(a) Constitutionality of Summary Judgment in Workergiipensation Proceedings

3. As his first argument in opposition to Defendamtistion, Claimant asserts that summary
judgment in the context of Vermont’'s workers’ comgation statute should be limited
solely to consideration of issues that are basetirédy upon a question of law,” and not
those that require determination of a “factual legsue.” He argues that because the
statute, 21 V.S.A. 8670, allows foda novoappeal of the commissioner’s decision to
the superior court, for the commissioner to rula asatter of law that no genuine issue of
material fact exists in effect deprives the oppggarty of its constitutional right to a
jury trial.

4. The commissioner’s authority to determine the amoficompensation due under the
Workers’ Compensation Act by way of a formal hegriterives directly from the statute,
21 V.S.A. 88606, 663 and 664. The Vermont RuleGiwil Procedure are applicable to
formal hearings “insofar as they do not defeatitifiermal nature of the hearing.”
Workers’ Compensation Rule 7.1000. In accordante this rule, the commissioner has
at times applied the summary judgment procedure,&.P. 56, as a means of
adjudicating contested claims. This includes lotdims in which purely legal issues are
decidedsee, e.g., Yustin v. State of Vermont Departmeptiblic SafetyOpinion No.
27-09WC (July 17, 2009aff'd 2011 VT 20, and those in which no genuine issue of



material fact are found to exisge, e.g., Hathaway v. S.T. Griswold & CGdpinion No.
04-14WC (March 17, 2014).

The Vermont Supreme Court has upheld the constitality of summary judgment as a
mechanism for disposing of issues, claims and defethat do not merit a full trialn

re Deer View LLC Subdivision Perm&009 VT 20, Y3Gore v. Green Mountain Lakes,
Inc., 140 Vt. 262, 264 (1981). The function of summjadgment is to avoid a useless
trial, that is, one where there is no genuine issi® any material facSykas v. Kearns
135 Vt. 610, 612 (1978). Summary judgment doesntil a trial of the underlying
merits of a case. “Rather, it resolves the quesiibether the party opposed to the
motion can demonstrate that [it] has evidence Gefit to create an issueTierney v.
Tierney 131 Vt. 48, 51-52 (1973).

As these well-settled principles establish, the [Blaimant seeks to draw — between
summary judgment as to a purely legal issue andreamnjudgment as to a “factual legal
issue” — is a distinction without a difference. bloth cases, the losing party lacks the
facts necessary to establish a prima facie cash,that judgment “as a matter of law” is
appropriate.Ross v. Times Mirror, Inc164 Vt. 13 (1995).

Claimant here argues that because the workers’ ensgbion statute allows fordg novo
appeal to the superior court on issues of fact,ebmw that excuses him from having to
present sufficient evidence to overcome summargrueht at the formal hearing stage.
The commissioner’s vital role in the dispute reioluprocess is not so easily dismissed,
however. The Supreme Court has repeatedly ackdgetkthe deference due the
commissioner’s initial interpretation and applicatiof the workers’ compensation
statute, having been entrusted by the Legislatutieit8 administration.See, e.g., Cyr v.
McDermott’'s 2008 VT 106, {7Travelers Indemnity Co. v. Walli2003 VT 103, Y14,
Wood v. Fletcher Allen Health Carg&69 Vt. 419, 422 (1999). As the Court specifical
has noted, “This is true notwithstanding the faet the workers’ compensation statutes
authorize a triatle novan superior court.”Letourneau v. A.N. Deringer/WAUSAU
Insurance Cq.2008 VT 106, 8.

Indeed, recognizing the commissioner’s primarygdiction over the adjudication of
disputes, whether factual or legal, arising untderworkers’ Compensation Act,
Travelers Indemnity Co., supréne statute, 21 V.S.A. 8671, requires that evda aovo
appeal to superior court must be based solely estgns certified to it by the
commissioner. Issues not first considered atdnmél hearing stage will not be
certified, and therefore are not ripe for consitleraon appeal See, Morrisseau v.
Legag 123 Vt. 70, 73 (1962) (applying same statutongleaage in context of supreme
court appeal).

| conclude that the commissioner’s use of summaalginent as a mechanism for ruling
as a matter of law that a party lacks the evideroessary to present a genuine issue of
material fact is an appropriate use of the authgpianted by the workers’ compensation
statute, one which does not deprive the losingyparits constitutional right to a jury

trial in any respect.



(b) Admissibility of Hearsay-Based Spreadsheet

10. As asecond procedural issue, Claimant assertbdtaiise the spreadsheet (Defendant’s
Exhibit 3) that Defendant submitted to establistpi@yment of Dr. Bucksbaum’s
outstanding bills is based on unauthenticated hgaitsshould not be considered in
support of its motion for summary judgment. In mgkthis argument, Claimant does
not suggest that the document contains any faetvats or misrepresentations,
intentional or otherwise. Rather, he objects todpreadsheet as a matter of “form and
substance.”

11. Asis the case with the rules of civil proceduhe, VYermont Rules of Evidence are
applicable to formal hearings, but only “insofartlasy do not defeat the informal nature
of the hearing.” Workers’ Compensation Rule 7.106@arsay is admissible “provided
that it is of a type commonly relied upon by prudeeople in the conduct of their affairs,
conforms to the requirements of [Rule 7.1000], gredopposing party has had sufficient
notice of it to verify its accuracy.” Workers’ Cgmansation Rule 7.1010.

12.  Aside from his general characterization of Defertdaspreadsheet as “inadmissible
hearsay,” Claimant has not asserted any ground$isqualifying the evidence in
accordance with the factors listed in Rule 7.10t0keeping with the informal nature of
workers’ compensation proceedings before the cosiarisr, and without any allegation
that the exhibit contains false, misleading or eeaus information, | conclude that it is
admissible.

Defendant’s Obligation to Reimburse Claimant fordiés Paid to Dr. Bucksbaum

13. Defendant seeks summary judgment in its favor &s tabligation to reimburse Claimant
for two bills, totaling $814.00, which he paid ditly to Dr. Bucksbaum for medical
treatment causally related to his work injury. ®omvo years later, Defendant issued
payment to Dr. Bucksbaum to cover all of his bdsnincluding the two bills Claimant
previously had paid. In doing so, Defendant igdaatleast one prior notification from
Claimant, in which he identified both the servieceypded and the amount paid, and
requested prompt reimbursement.

14. Defendant has made no attempt to explain whylgdaio respond to Claimant’s request.
Instead, it seeks to shift the blame to Dr. Bucksiafor having accepted what amounted
to double payment for the two bills without subsenfly issuing a refund to Claimant.
Defendant cites no legal theory in support of dsipon. Nor can | discern support from
the statute.



15.

16.

17.

Section 640a(a) of the workers’ compensation statdquires that within 30 days after
receiving a bill from a health care provider, anpéyger must either “pagr reimburse

the bill,” 21 V.S.A. 8640a(a)(1) (emphasis added)give written notice that it is
contesting or denying it. 21 V.S.A. 8640a(a)(R)is reasonable to infer from the
italicized language that the Legislature contenguldhe exact situation presented here —
that the injured worker, or perhaps a group haakbrer, will already have paid the bill,
such that reimbursement to someone other thanrtveder itself will have to be made.

If, as may have been the case here, the bill imgtdal without sufficient information to
determine its compensability, the employer hasftameative obligation to promptly
request whatever additional records or reportsacessary. 21 V.S.A. 8640a(a)(2).

The undisputed evidence here establishes that Daf¢nvas aware of Claimant’s claim
for reimbursement at least as of October 13, 20H@wever, the record does not reflect
what steps, if any, it took subsequently to reqadsiitional information, whether from
Claimant or directly from Dr. Bucksbaum. If it to@appropriate action and received no
response, its obligation to pay or reimburse maselexpiredsee21 V.S.A. 8640a(f). If
it took no action, it likely remains responsibleeavtoday. In either event, for so long as
the question remains unresolved summary judgmebDefendant’s favor is not
appropriate.

| conclude that genuine issues of material facteas to Defendant’s obligation to
reimburse Claimant a total of $814.00, representaygment for treatment he received
from Dr. Bucksbaum on Jun&@nd July 8, 2010. Therefore, it is not entitled to
summary judgment on this issue.

Defendant’'s Obligation to Pay Interest and Penaltie Dr. Bucksbaum

18.

19.

In his Opposition to Defendant’s Motion, Claimaetjuests that Defendant be ordered to
pay interest and penalties to Dr. Bucksbaum onwadoof its delayed payment of his
treatment-related charges between June 8, 2010uynd 2, 2011. Procedurally, as
Defendant has not sought summary judgment onghigei Claimant has chosen the
wrong context in which to raise it. Even if it wagpropriately raised, the evidence is
insufficient at this point to support such an order

The undisputed evidence clearly documents a sagmfidelay between the treatment
dates, which ranged from June 8, 2010 through2i\2011, and the date when payment
was issued, May 10, 2012. However, the record doesstablish when Defendant first
received both the bills and the supporting medieabrds, which would have been the
trigger for determining when payment was due uig@diOa. Without this information, |
cannot calculate whether the payment was latetlardfore | cannot assess either
interest or penalties.



Defendant’s Obligation to Reimburse Claimant foriis Paid to Dr. Sweetland

20.

21.

22.

23.

24,

Defendant seeks summary judgment in its favor @s tabligation to reimburse Claimant
a total of $180.00, representing payment for foeatinents he received from Dr.
Sweetland between November 8, 2008 and Februa30D®, It asserts that because Dr.
Sweetland was not a licensed health care providéedime he rendered treatment, and
also because he failed to document his chargesppaiely, as a matter of law he is not
entitled to payment under the statute.

The statute requires an employer to pay for “reata. . . medical . . . services”
necessitated by a compensable injury. 21 V.S.A0&H. It is logical to infer that only
lawfully delivered medical services are coveredtby mandate. Otherwise, it would be
difficult to ensure that the treatment provided tae¢be appropriate standards of care and
quality. For this reason, where the statute elseg/heferences health care providers, for
example in 88640(b) (allowing employer or emplojedesignate a “treating health care
provider”) and 640a (establishing procedure foreeing and paying “health care
provider” bills), it defines the term to mean agdigoner who is “licensed or certified or
authorized by law to provide professional healttec®rvice to an individual . . ..” 21
V.S.A. 8601(22).

A practitioner who is not required to be licenseaertified under Vermont law can
lawfully provide treatment, and therefore an emplayay still be responsible under
§640(a) for paying the charges related thefe¥o0. v. Windsor HospitaDpinion No.
12-08WC (March 27, 2008). But where Vermont laguiees that only a licensed or
certified practitioner can provide a particulareypf medical service, such that treatment
rendered by an unlicensed provider is unlawfulustrconsider it to be unreasonable as
well, and therefore not covered under §640(a).

The undisputed evidence here establishes thatvitrettand was not licensed to practice
chiropractic medicine at the time that he provittedtment to Claimant, as is required
under Vermont law, 26 V.S.A. 8522(a). That inlitssqualifies him from receiving
payment under 8640(a). That he also failed eith@naintain treatment records or to
submit appropriately documented and coded medilis] &s is required under §8640a(f)
and (g), further disqualifies him.

Claimant argues that Defendant should be obligatedimburse him nonetheless,
because he was unaware that Dr. Sweetland wageonséd and consequently paid for
the services he received “in good faith.” Thewg®does not allow for any such
exception, and strong policy considerations weigdursst it. The fact is, by providing
treatment without a license, Dr. Sweetland puti@&ait's safety and health at risk. That
Claimant paid his bill without recognizing the dangs unfortunate, but it is not a
consequence | properly can lay at Defendant’s feet.

2 For example, massage therapists are not required licensed under Vermont law; their chargesa@uiénely
covered under 8640(a).
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25.

| conclude that because Dr. Sweetland was notdeeho practice chiropractic medicine
at the time he treated Claimant, as a matter otleservices he provided are not
covered under the workers’ compensation statute.ttis reason, and also because Dr.
Sweetland failed either to maintain treatment rdsar to submit appropriately
documented medical bills, | conclude as a mattéawfthat Defendant is not obligated to
pay his charges, either directly or by way of reimgg@ment to Claimant.

Defendant’s Obligation to Reimburse Claimant fag filormal Commute Distance” Mileage

Expenses

26.

27.

28.

29.

Defendant seeks summary judgment in its favor aghiether it is obligated to include
Claimant’s normal commute mileage to and from waslkpart of the mileage
reimbursement due him, under Workers’ Compensd&igle 12.2100, for his treatment-
related travel to and from Dr. Bucksbaum’s Maincef As Claimant was neither
employed nor receiving temporary total disabilignkfits at the time of these excursions,
he contends that the “normal commute distance” dimlushould not have applied.

Under Rule 12.2100, an injured worker who is reggito travel for treatment of a
compensable injury is entitled to reimbursemennideage “beyond the distance
normally traveled to the workplace.” The purpo§éhe rule is to make the worker
whole, by providing compensation for expenses lieabr she would not have incurred
but for the work injury. At the same time, theeis phrased so as to deny
reimbursement for regular commuting expenses ttesupnably the worker would have
had to bear even had there been no injigsher v. Fletcher Allen Health Care
Opinion No. 11-11WC (May 5, 2011).

Although often not specifically authorized by statumost jurisdictions consider
treatment-related transportation expenses, whéthal or distant, to be included as part
of an employer’s obligation to provide medical biésdo an injured workerSee
generally,5 Lex K. LarsonLarson’s Workers’ Compensati@®4.03[2] (Matthew
Bender, Rev. Ed.) and cases cited therein. As ¥ertmstatute is silent on the issue,
Rule 12.2100 was promulgated with that interpretain mind. Both the language and
the purpose of the rule are clear, and do not diéywhe exception Claimant favors.

| conclude as a matter of law that Defendant appatgly deducted the mileage referable
to Claimant’s normal commute distance to and froonkirom the reimbursement due
him on account of his treatment-related travelrtd com Dr. Bucksbaum’s Maine
office.> Summary judgment in its favor is appropriateréfiare.

3 As further support for its summary judgment clabefendant argues that it should be excused froyinga
additional mileage related to Claimant’s traveata from Dr. Bucksbaum’s Maine office because kelyi could
have obtained the same treatment from another, lnocadly situated provider. Having concluded asatter of law
that Rule 12.2100 does not permit the interpreatafio which Claimant advocates, | need not reachatgument.
In any event, the proper context for Defendantaeehraised this defense would have been with réspéts
obligation to pay Dr. Bucksbaum’s charges themsgluet the mileage charges to and from his office.
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ORDER:

Defendant’s Motion for Summary Judgment is her@RANTED IN PART andDENIED IN
PART, as follows:

1. Summary judgment in Defendant’s favor is herBIBNIED as to its obligation to
reimburse Claimant in the amount of $814.00, reprsg payment for treatment he
received from Dr. Bucksbaum on Jur®ahd July 8, 2010;

2. Summary judgment in Defendant’s favor is her€@ANTED as to its obligation to
reimburse Claimant in the amount of $180.00, représg payment for treatments he
received from Dr. Sweetland between November 8820@ February 16, 2009;

3. Summary judgment in Defendant’s favor is her@ANTED as to its obligation to
include Claimant’s normal commute mileage to awdnfiwvork as part of the
reimbursement due him for his treatment-relatedelreo and from Dr. Bucksbaum’s
Maine office.

DATED at Montpelier, Vermont this 34day of April 2014.

Anne M. Noonan
Commissioner

Appeal:
Within 30 days after copies of this opinion haverbenailed, either party may appeal questions

of fact or mixed questions of law and fact to aesigr court or questions of law to the Vermont
Supreme Court. 21 V.S.A. 88670, 672.
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