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ISSUES PRESENTED

1. Is Claimant entitled to vocational rehabilitatiem@ces as a consequence of his
June 14, 2002 compensable work injury?

2. Is Claimant’s erectile dysfunction causally relatedhis June 14, 2002
compensable work injury?

3. Is Defendant’s workers’ compensation insurancei@aobligated under 21
V.S.A. 8640(c) to reimburse Claimant for wages Wéld by his current
employer?

EXHIBITS :

Claimant’s Exhibit 1: Letters from Drs. Hebert (2ecber 23, 2013) and Campbell
(December 19, 2013)

Claimant’s Exhibit 2: Letters from Attorney McVeigb Attorney Schaffner-Fegard

Claimant’s Exhibit 3: Dr. Hebert office notes, /13 and 5/4/12

Claimant’s Exhibit 4: Excerpts from Claimant’s depimn, November 28, 2011



Defendant’s Exhibit A: Deposition of Claimant, Nowber 28, 2011

Defendant’s Exhibit B: First Report of Injury, 6/2002

Defendant’s Exhibit C: Claimant’'s Response to Retpio Admit, October 7, 2013

Defendant’s Exhibit D: Dr. Campbell response to BAsigl5, 2013 letter from Attorney
McVeigh

Defendant’s Exhibit E: Dr. Campbell response ttelefrom William Chapman, 4/3/12;
Work Status Report

Defendant’s Exhibit F: Letter from Attorney McVeigbuly 8, 2010

Defendant’s Exhibit G: Medical records (CD)

Defendant’s Exhibit H: Wage statement with assedatayroll detail, 12/5/11

Defendant’s Exhibit I: Letter from Dr. Bove, Octol#2, 2013

FINDINGS OF FACT :

Considering the evidence in the light most favaedbl Claimant as the non-moving pasge,
e.g., State v. Delang$57 Vt. 247, 252 (1991), | find the following:

1. Beginning in 1999, Claimant worked for Defendantdgeriod of approximately nine
and a half years as a concrete construction labdterjob duties included preparing
forms, tying rebar and assisting with other tasksiad the job site. Claimant quit school
in the eleventh grade; he does not have a GED.

Claimant’s June 2002 Work Injury, Medical Coursa d&eturn to Work

2. On June 14, 2002 Claimant was at work, spottingaaecat the Fletcher Allen Health
Care “big dig” construction site. After hookingancrete block to the crane and
signaling the crane operator to begin cabling upldit foot became entangled in the tag
line. Claimant grabbed the line, so as to remaimght, and was lifted 20 feet in the air.
The line broke and he fell straight down, landimghis left foot.

3. As a result of this accident, Claimant sufferediigs to his left heel, left knee and lower
back.
4. Claimant was disabled for only three or four daptofving the accident. Upon returning

to work, his treating providers imposed a 75-polifidg restriction. Thereatfter, for the
remainder of his tenure with Defendant, Claimajatsassignments focused less on
concrete work and more on lighter duty jobs. Thaskided working as a crane rigger
and managing Defendant’s warehouse.



10.

For some time after August 2002, Claimant treatdgl sporadically for his accident-
related injuries. In the fall of 2003, he underwaiphysical therapy evaluation for
ongoing complaints of lower back and left heel paut did not attend follow-up visits.
In August 2004 he consulted with a chiropractot,dgain did not pursue treatment.
Prior to being rehired following a layoff, in Octeb2004 Dr. Fitzgerald determined that
he was capable of working as a concrete labor&rgpas he was restricted from lifting
more than 50 pounds frequently. There is no ewdéhat Defendant was unable to
accommodate this restriction.

In 2007 Claimant began treating for persistentkatte pain. Ultimately he was
diagnosed with a medial meniscus tear, for whichifaerwent arthroscopic repair with
Dr. Campbell, an orthopedic surgeon, in Februa@920Later, he suffered a recurrent
tear, which Dr. Campbell surgically repaired in Mober 2011. Defendant’s workers’
compensation insurance carrier paid the medicalraemnity benefits referable to both
surgeries.

Following first a layoff and then the sale of itssiness, Claimant’s employment for
Defendant terminated in 2008. In the spring of206 began working for Engineers
Construction Inc. (ECI), another local concretestarction company. Claimant has
maintained continuous employment with ECI since timae. On average, he works nine
to ten hours daily. The work is year-round, withseasonal layoffs or other down time.
There is no evidence that Claimant is earning nessey for ECI than he was when he
worked for Defendant.

After his first knee surgery, Claimant was totallgabled from working between
February and April 2009, at which point Dr. Campbelleased him to return to work
without restrictions. After his November 2011 samg he was totally disabled until early
January 2012. Having initially released him tairatto work in a modified duty capacity
(with limitations against squatting), Dr. Camphe#ared him to resume full-time, full-
duty work in April 2012. Aside from these two pmis of disability, since beginning his
employment for ECI no medical provider has eveeta€laimant out of work or
otherwise restricted his activities on accounthef injuries he sustained in June 2002.

In his deposition testimony, Claimant describedvaisous job responsibilities at ECI.
These include tying rebar, scraping and oiling cetecforms, measuring, sizing and
building wooden forms, transporting materials \0&«fift, front loader or excavator and
cleaning up around construction sites. While penfog these tasks, he occasionally has
to lift and carry pieces of rebar or plywood, raifstie wire, small bolts and tools, none
of which weighs more than approximately 40 pountigpically the construction site has
been back-filled to create a reasonably flat walkanea, and whether working subgrade,
at ground level or on staging he is able to conepdittasks without having to kneel or
bend down.

Since returning to work after his second knee syrg&laimant is no longer required to
lug the larger forms or set the actual rebar. ddigervisors at ECI have assigned heavier
tasks to younger employees, leaving the “lighteobit” to him.



Suitability of Claimant’s Current Employment

11.

12.

13.

As to the medical suitability of Claimant’s currgab, Dr. Campbell responded “yes,”
without elaboration, to the following question, whiClaimant’s attorney put to him in
an August 2013 letter:

[Claimant] is a construction worker and my quesi®whether it is
preferable for him from a medical standpoint tofgen lighter duty work
— in particular working as a truck driver — thaisifor him to continue in
his current line of work.

Dr. Campbell reiterated his opinion in a Decemt@Eletter to Claimant’s attorney, as
follows:

Please note it is my medical opinion that [Clainharduld benefit from
pursuit of his CDL (commercial driver’s license)datwould be best to
avoid his current line of work.

Dr. Hebert, who has been Claimant’s primary cangspan since 2006, stated the
following in a December 2013 “To Whom It May Conceletter:

[Claimant] has been a patient of my internal mewdiqractice for the last
8 years. This back pain started after an accidernihg work in 20014ic].
He was lifted by a crane and dropped from a laegght. Since that time
he has had back and knee pain and evaluation leyaepecialists. Itis
my medical opinion that [Claimant] would benefibrin a job that is less
physically intense.

Erectile Dysfunction

14.

15.

Claimant first complained of problems with sexuaidtion during an August 2003 visit
to Dr. Terrien, his primary care provider at thmei Dr. Terrien’s office note states as
follows:

Problem with erection since his injury. Also freqay of relations hags
from [approximately once per day] to once or twaceeek. Interest also
has|.

Dr. Terrien’s plan was to “obtain x-ray report."hi§ reference is unclear. In any event,
from the medical records submitted, it does noeapphat Claimant underwent any
follow-up evaluation or treatment with Dr. Territar these complaints.



16.

17.

18.

19.

20.

21.

In the context of a December 2007 independent mkdi@amination with Dr. Backus,
Claimant reported, “Sex is troublesome becausaioi.’p In assigning an eight percent
whole person impairment rating referable to Claitisalow back injury, Dr. Backus
specifically noted “significant limitations on noatfactivities of daily living] to include
walking, sitting, liftingand even sexual function with pain radiating inte ¢groin
(emphasis added) . . .".

At Dr. Hebert’s referral, in May 2008 Claimant umdent a urology consult with Dr.
Jackson. Regarding the etiology of Claimant’s clammps, Dr. Jackson stated:

| am not sure as to the precise etiology of theepts erectile difficulties.
| think a significant neurovascular injury wouldtrcause the partial
erectile dysfunction the patient is experiencitgstead, | would expect a
more complete absence of significant erectile @gtiv suppose he could
have a partial neurologic injury or may have someous leak which has
been unmasked by some decreased inflow with ageraadirenergic
overload secondary to his back pain.

As treatment, Dr. Jackson provided Claimant witmgles of Viagra, Levitra and Cialis.
He also recommended that Claimant undergo testicheck his testosterone levels.
From the medical records submitted, it is unclelaetiver this occurred. At a follow-up
visit in November 2008, Claimant reported “reasdaabsults” with Cialis, but difficulty
obtaining insurance coverage for the medication.

In the course of a May 2012 office visit for eleaiblood pressure, Dr. Hebert reported
as follows:

[Claimant] is also concerned about erectile dystfionc He says he has
had this since his accident. He had a consult BwthTrotter in the past,
and Cialis helped, but it was not covered. Heusstjoning whether it
could be related to a workman’s comp issue.

Dr. Hebert's stated plan was to refer Claimantafarrology consult, “to see if they feel
this could be a nerve injury from his accidentywbiether it is related to his age, weight,
glucose of 103.”

At Dr. Hebert’s referral, in August 2012 Claimamiderwent a second urology consult
for erectile dysfunction, this time with Dr. Sargie®r. Sargent reported that Claimant
had “minimal risk factors for arterial or neurogedisease,” and that he discussed with
Claimant “the role of psychogenic factors.” Atandary 2013 follow-up visit, Claimant
reported that Viagra “helps a little bit,” and atbat “when he has [low back pain] during
sexual activity, [it] brings down [his] erectionDr. Sargent noted that Claimant was
pursuing treatment of his back pain, “which will stdikely help with sexual activity.”



22.

According to Defendant’s medical expert, Dr. Bo@&gimant’'s presentation “seems
consistent with progressive erectile dysfunctiosdabaon a more limited arterial inflow in
a man who is in his mid-50’s and mildly obese.”hla opinion, the etiology of
Claimant’s dysfunction is more likely vasculogerather than neurogenically based,
meaning that it is not causally related to his 2@@2K injury.

Lost Wages Attributable to Attendance at Medicaldptments

23.

Claimant seeks to recover from Defendant a tot&180.60 in lost wages attributable to
his attendance at medical appointments necesshgtbs work injury. Both
appointments occurred long after his employmenbDiefendant terminated and he began
working for ECI. Claimant used paid ETO (presumgabhrned time off) for these
appointments, but has not otherwise demanded resaiment from ECI.

DISCUSSION:

1.

In order to prevail on a motion for summary judgméme moving party must show that
there exist no genuine issues of material fact) $hat it is entitled to a judgment in its
favor as a matter of lawSamplid Enterprises, Inc. v. First Vermont Bah&5 Vt. 22, 25
(2996). In ruling on such a motion, the non-movaagty is entitled to the benefit of all
reasonable doubts and inferenc8sate v. Delaney 57 Vt. 247, 252 (1991T.0ys, Inc.

v. F.M. Burlington Cqg 155 Vt. 44 (1990). Summary judgment is appmeronly when
the facts in question are clear, undisputed orfuted. State v. Realty of Vermorit37
Vit. 425 (1979).

A defendant who moves for summary judgment saistgelegal burden when it presents
at least one legally sufficient defense that wdaddthe opposing party’s clainGGore v.
Green Mountain Lakes, Incl40 Vt. 262, 266 (1981). Once a properly supgubrt
summary judgment motion has been made, the nonAg@arty may not rest on mere
allegations in its pleadingSierce v. Riggs149 Vt. 136, 139-140 (1987). Rather, it
must respond with sufficient evidence to suppgtima facie case. If an essential
element of the non-movant’s case cannot be estaoljsummary judgment is
appropriate.State of Vermont v. G.S. Blodgett Compd®a Vt. 175, 180 (1995).

Defendant here seeks summary judgment in its fardhree distinct issues. As to two
of these — whether Claimant is entitled to vocatloehabilitation services as a
consequence of his June 2002 work injury and winétiseerectile dysfunction is
causally related to that injury — Defendant clathes evidence is insufficient as a matter
of law to support a ruling in Claimant’s favor. Asthe third issue — whether Defendant
is obligated to pay Claimant for lost wages attidile to his attendance at medical
appointments — Defendant asserts that as a méatsaw oesponsibility for those
payments rests not with Claimant’s former emplayeits carrier, but rather with his
current employer.



Claimant’'s Entitlement to Vocational RehabilitatiServices

4. Vermont’'s workers’ compensation law makes the feifa provision for injured workers
whose functional restrictions preclude them frosuraing their prior jobs after a work-
related injury:

When as a result of an injury covered by this chigan employee is
unable to perform work for which the employee has/jus training or
experience, the employee shall be entitled to vocal rehabilitation
services, including retraining and job placemestnay be reasonably
necessary to restore the employee to suitable gmmglot.

21 V.S.A. 8641(a).
5. Workers’ Compensation Rule 51.2600 defines “suéarhployment” as follows:

“Suitable employment” means employment for which émployee has
the necessary mental and physical capacities, leungel skills and

abilities;

51.2601 Located where the employee customarily worked, iim
reasonable commuting distance of the employee’s
residence;

51.2602 Which pays or would average on a year-round basis a
suitable wage;AND

51.2603 Which is regular full-time work. Temporary work is
suitable if the employee’s job at injury was tengygrand
it can be shown that the temporary job will duptiéca
his/her annual income from the job at injury. (Eagis in
original).

! “Suitable wage” is defined as one that is as chssis reasonably attainable to 100 percent oétheloyee’s pre-
injury average weekly wage. Workers’ Compensaiaie 51.2700.

2«Regular full-time” employment is defined as a jibiat “at the time of hire was, or is currently egfed to
continue indefinitely.” Workers’ Compensation R&l&.2100.



Of note, neither the statute nor the rules reqhia¢ an injured worker be returned to
specific employment in order for an employer’s wamaal rehabilitation responsibilities

to be fulfilled. The goal of vocational rehabititan is to restore earning skills, not
necessarily to procure a particular jddishop v. Town of Barrd,40 Vt. 564, 578

(1982); Wentworth v. Crawford & Cp174 Vt. 118 (2002); Workers’ Compensation Rule
50.0000. Nevertheless, the workers’ compensatit@s racknowledge that a claimant’s
successful return to suitable employment for attlé@ days is itself sufficient proof of
employability as to justify terminating vocatiorrehabilitation services. Workers’
Compensation Rule 56.1110prrisseau v. Hannaford Brother®pinion No. 21SJ-

12WC (January 10, 2013).

Considering the evidence in the light most favagabl ClaimantState v. Delaney, supra,
| conclude that, as currently comprised, his jog@t fulfills the necessary requirements
of suitable employment as delineated in Rule 510280is within his mental and

physical capabilities, knowledge, skills and ala$t It is located in the same general
vicinity as his prior employment for Defendant.p&tys a suitable wage as that term is
defined in Rule 51.2700, and constitutes regullutime employment as defined in Rule
51.2100. Perhaps most important, it is a job @laimant has proven himself fully
capable of performing for almost five years. Wilference to Rule 56.1110, this in itself
is sufficient proof of suitable employment, andglamployability, to disqualify him from
entitlement to vocational rehabilitation servicesaamatter of law.

Claimant asserts that the opinions he has offemed Drs. Campbell and Hebert, Finding
of Fact Nos. 11-13upra constitute sufficient evidence to support ati@agrima facie
case in favor of vocational rehabilitation entitlemh | disagree. What is required to
overcome summary judgment is evidence that, if fomnost credible at hearing, will
establish that Claimant’s current job is unsuitabkethat term is defined in Rule
51.2600. Here, although both doctors have stéi@dttwould be preferable or beneficial
for him to pursue another line of work, neither baesr determined that he lacks the
necessary physical capacities to perform the thsks routinely assigned in his current
job.2 Their proffered opinions fall short of what Ri&.2600 requires to trigger
vocational rehabilitation services, therefore.

% Notably absent from both Dr. Campbell’s and Drbeié's opinion letters is any analysis of Claimarspecific

job tasks at ECI, which Claimant himself acknowled@re less physically demanding than those askigriais
younger coworkers. Had either expert undertakeh an analysis (preferably supported by a forms¢ssment of
Claimant'’s functional capacities), this might haee them to conclude that his injury-related fuocdl restrictions
render even those lighter duty tasks unsuitable it &, notwithstanding my obligation to award i@lant the

benefit of all reasonable doubts and inferenS¢ate v. Delaney, suprhcannot rely on evidence that does not yet

8



10.

With its focus on “suitable” rather than “preferabemployment in the vocational
rehabilitation context, Vermont’'s workers’ competisa statute reasonably reflects the
compromise that underlies the general purpose oliaswu— to provide employees with a
speedy and certain remedy for their work-relatgaries, St. Paul Fire & Marine
Insurance Co. v. Surdari56 Vt. 585 (1991), while at the same time gui@ing to
employers a liability that is “limited and deterrate,” Morrisseau v. Legacl23 Vt. 70,
76 (1962). When a work-related injury occurs, ¢éhgloyer assumes responsibility for
restoring the injured worker’s current earninglskihopefully by reassignment to the
same or modified dutiesSeeWorkers’ Compensation Rule 55.2000. Where, as, here
such efforts prove successful, the employer isobbgated to retrain the employee for an
alternative career path as wellMorrisseau, supra

Even considering the evidence in the light mosbfabile to Claimant, | conclude that he
has failed to establish an essential element oflhis for vocational rehabilitation
services, that is, that his current employmennsuitable. Summary judgment in
Defendant’s favor is therefore appropriate.

Compensability of Erectile Dysfunction

11.

12.

13.

In workers’ compensation cases the claimant habuhden of establishing all facts
essential to the rights assertd€ing v. Snide144 Vt. 395, 399 (1984). He or she must
establish by sufficient credible evidence the cbi@raand extent of the injury as well as
the causal connection between the injury and thel@yment. Egbert v. The Book Press,
144 Vt. 367 (1984). There must be created in threlraf the trier of fact something
more than a possibility, suspicion or surmise thatincidents complained of were the
cause of the injury and the resulting disabilityd @he inference from the facts proved
must be the more probable hypothedsirton v. Holden Lumber Cal12 Vt. 17 (1941);
Morse v. John E. Russell Cor@pinion No. 40-92WC (May 7, 1993).

Claimant rests his claim for benefits related ®édrectile dysfunction on Dr. Sargent’s
observation, in the context of his January 2013uatin, that he was pursuing treatment
of his back pain, “which will most likely help witbexual activity.” Finding of Fact No.
21supra Dr. Sargent’s comment followed Claimant’s repodtthis injury-related low
back pain sometimes affected his ability to mamtm erection during sexual activity.

Considering the evidence in the light most favaeabl Claimant, Dr. Sargent’'s comment
establishes a causal link between Claimant’s logk Ipein and his reported deficits in
sexual function. If the former is deemed causalgted to the June 2002 work injdry,
then the latter reasonably might be consideredwalaconsequence flowing directly
from it, and therefore causally related as w&lkel Lex K. LarsonLarson’s Workers’
Compensatio810 (Matthew Bender, Rev. Ed.) at p. 10-1.

* It does not appear from the Department’s claimftfilat Defendant has ever formally accepted Claiséower
back complaints as causally related to his Jun@ 2@k injury. It denied responsibility for theradition in 2009,
though later it agreed voluntarily to pay for plogitherapy on a without-prejudice basis.

9



14.

15.

Of note, however, Dr. Sargent’'s comment only setgesstablish that Claimant’s sexual
dysfunction derives from his low baplin, not from any injury-related nerve damage
per se. It thus lends support to Dr. Backus’ impairmeatitng, Finding of Fact No. 16
suprag which included consideration of pain during sexagtlvity as an element of the
limitations attributable to Claimant’s low backuny. Neither Dr. Sargent nor any other
expert proffered an opinion that, if believed, wbabktablish the compensability of a
neurogenically-based erectile dysfunction, howey@n. this question, therefore,
Claimant has failed to establish a prima facie case

| conclude that there is no genuine issue of malté&act as to whether Claimant’s erectile
dysfunction is causally related to nerve damagetloer injury referable to his June 2002
accident at work. Therefore, Defendant is entittedummary judgment on this issue.
However, | conclude that a genuine issue of mdtiEeh does exist as to whether
Claimant’s pain during sexual activity is causaiated to his low back pain. Summary
judgment on this issue is inappropriate.

Wage Reimbursement under 21 V.S.A. 8640(c)

16.

17.

18.

19.

The final issue raised by Defendant’s motion isshua legal one — whether Defendant’s
workers’ compensation insurance carrier is obligateder 21 V.S.A. 8640(c) to
reimburse Claimant for wages withheld by his curemployer’

In pertinent part, 8640(c) states as follows:

An employer shall not withhold any wages from arptayee for the
employee’s absence from work for treatment of akvigjury or to attend
a medical examination related to a work injury.

When the injured worker has remained continuousipleyed by the same employer
from the time of the injury, throughout his or liexatment period and during any
subsequent examinations as well, the statute’s atansl clear — the employer cannot
dock the employee’s pay for time missed while atileg causally related medical
appointments. But where, as here, the employeelf@wyed jobs in the interim, which
employer is responsible for ensuring that wagesatevithheld — the one for whom the
employee worked at the time of the original injusy the one for whom he or she is
currently working?

Claimant contends that the employer at the tim@@iinjury should bear responsibility in
the first instance, and if, as here, it no longests, then responsibility should fall on its
workers’ compensation insurance carrier. As suipper cites to 21 V.S.A. 8601(3),
which defines the term “employer” to include itsnk@rs’ compensation insurance
carrier “so far as applicable.”

® As a preliminary matter, Defendant asserts thain@nt lacks standing to defend his current emplagainst a
claim for wage reimbursement under §640(c). Wthiile may be true, he clearly has standing to asseldim for
wage reimbursement against his prior employer ant¥eovorkers’ compensation insurance carrier, Wwhichow |
construe his position on the issue.
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20.

21.

22.

23.

Defendant points to the language of the statusipport for its assertion that the current
employer bears responsibility. A prior employerloioger pays wages, it argues, and
therefore cannot logically be barred from withholylthem. As for extending the
statute’s mandate to the prior employer’s carrieasserts that a carrier is empowered
only to pay benefits, not wages. Again, thereftre,statutory prohibition against
withholding wages cannot logically apply.

The Legislature is presumed to use statutory laggaavisedly, “and with intent that it
should be given meaning and forc&/érmont State Colleges Faculty Federation v.
Vermont State College$38 Vt. 451, 455 (1980) (internal citations oeuft. Individual
provisions must be construed in light of the endiiagutory frameworkizstate of Dunn v.
Windham Northeast Supervisory Unj@®12 VT 93, {8, citingrickett v. Ochs2003

VT 91, 122, but a court “is not at liberty to raatb the statute provisions which the
legislature did not see fit to incorporateédtcher v. Department of Employment Security
133 Vt. 279, 281 (1975), quoted with approvalonge v. Boise Cascade Carfh71 Vt.
214, 223 (2000).

Applying these rules of construction here, | fibdignificant that, in drafting the
language of 8640(c), the Legislature chose to eragrohibition against “withhold[ing]
wages.” | agree with Defendant that a workers’ pensation insurance carrier has no
role to play with respect to paying wages to, dhtwlding wages from, an injured
employee. The carrier’'s obligation is to pay “cangation,” or “benefits,” terms that in
the context of the Workers’ Compensation Act aresypnonymous with wageés See,
e.g.,21 V.S.A. 88632 (death benefits), 642 (temporatgltdisability compensation),
645 (permanent total disability compensation), @éfporary partial disability
compensation) and 648 (permanent partial disatwbtypensation). For that reason, this
IS an instance where the statutory definition ahf$oyer” under 8601(3) logically
cannot be read to include its insurance carrievels

As for whether the prohibition against withholdiwgges applies to a current or former
employer, again the specific language of the satuinstructive. Section 640(c)
imposes its obligation orath employer” not to withhold wages froam employee” on
account of a work injury.” In contrast, in the sections notsabve, the statute imposes
the obligation ontheemployer” to pay indemnity benefits tth€injured employee” on
account of thework injury.” Presumably the Legislature undecostdhe difference
between the indefinite article “a,” which connogesiore generalized reference, and the
definite article “the,” which is meant to be mopeesific. See, e.g., State Farm Fire &
Casualty Co. v. Old Republic Insurance G4 N.W.2d 715, 718 n.5 (Mich. 2002). In
this way, it signaled its intent to broaden thehgbdion against withholding wages to
encompass an injured employee’s current employer.

® As defined in the Act, the term “wages” signifigsyments “which the employee receives from the egwslas
part of his or her remuneration.” 21 V.S.A. 86()(1Considered in the context most applicablé&rtusage in
the statute, Merriam-Webster defines “compensatan®payment to unemployed or injured workers eirth
dependents,” and “benefit” as “a payment or serpimvided for under an annuity, pension plan ouiaace
policy.” Merriam-Webster.com/dictionary
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24,

25.

26.

27.

Claimant argues that it is unfair to impose the dae of 8640(c) on an employer who
bears no responsibility for the underlying injurffhe Legislature’s authority to do so
derives specifically from the Vermont Constitution:

The General Assembly may pass laws compelling cosgi®n for
injuries received by employees in the course af #gmmployment resulting
in death or bodily hurt, for the benefit of suchgayees, their widows,
widowers or next of kinlt may designate the class or classes of
employers and employees to which such laws shalyap

Vermont Constitution, Chapter Il, 870 (emphasiseatjd

By using the language that it did in 8640(c), tlegislature thus designated a class of
employer upon which to impose the obligation nowithhold wages. Viewed in the
context of a single case, the result may seemunfaewed in the context of the system
as a whole, it is an effective means of spreadiegisk across all employers. Today,
ECI must pay wages for time lost on account ofrgury for which it was not
responsible. Tomorrow, a worker injured while i8I employ will move on to another
job, and ECI will be absolved of responsibility @en&640(c).

Vermont's Workers’ Compensation Act is to be lidlgraonstrued to accomplish the
humane purpose for which it was passed; thus “puwed employee should be excluded
unless the law clearly intends such an exclusian”. Herbert v. Layman125 Vt. 481,
485-86 (1966), quoted with approvalMontgomery v. Brinver Corpl42 Vt. 461, 463
(1983). As the facts of this case show, were tbaipition against withholding wages
under 8640(c) not imposed upon the current emp)dy@mant would have no recourse
at all. Given the plain language of the statutgrninot presume the Legislature intended
this result.

| conclude as a matter of law that Defendant’s vwmskcompensation insurance carrier

cannot be held liable for reimbursing wages witdHfedm Claimant under 8640(c), and
that Claimant’s claim for reimbursement lies, iadlt against his current employer.
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ORDER:

Defendant’s Motion for Summary Judgment is her®RANTED IN PART andDENIED IN
PART, as follows:

1. Summary judgment in Defendant’s favor is her€yANTED as to Claimant’s claim
for vocational rehabilitation services causallyated to his June 2002 work injury;

2. Summary judgment in Defendant’s favor is her&dANTED as to Claimant’s claim
for workers’ compensation benefits causally reldteldis erectile dysfunction, but
DENIED as to Claimant’s claim for workers’ compensati@méfits causally related to
pain during sexual activity; and

3. Summary judgment in Defendant’s favor is her@ANTED as to Claimant’s claim
for reimbursement under 21 V.S.A. 8640(c).

DATED at Montpelier, Vermont this '7day of March 2014.

Anne M. Noonan
Commissioner

Appeal:
Within 30 days after copies of this opinion haverbenailed, either party may appeal questions

of fact or mixed questions of law and fact to aesugr court or questions of law to the Vermont
Supreme Court. 21 V.S.A. 88670, 672.
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